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IN THE SUPREME COURT OF APPEALS
STATE OF WEST VIRGINIA

073224

- The HONORABLE RICHARD THOMPSON,

‘Speaker of the West Virginia House of Delegates,
and the HONORABLE EARL RAY TOMBLIN,
President of the West Virginia Senate,

Appellants/Defendants Below,
V. ' ' '

. THE COMMITTEE TO REFORM HAMPSHIRE
- COUNTY GOVERNMENT, MICHAEL HASTY,
VERA ANDERSON, ROBERT SHILLING,
FRANK WHITACRE, KAY DAVIS, ROBERT
WALKER, SHIRLEY CARNAHAN and
'MARVIN HOTT,
Appe!leeslPlaintiffs Below.

APPELLANTS’ MEMORANDUM OF LAW
IN SUPPORT OF APPEAL '

1. KIND OF PROCEEDI_NG AND.NATURE OF RULING BELOW.

This ts a_n appeal from a Fina_! Order of the Circuit Court of Kanawha Ceunty, the
Honorable Paul Zakaib, Jr. -présiding entered on Abril 9, 2007 granting a dec[aretoryr
Judgment tothe Commlttee to Reform Hampshire County Governmenton the mterpretatlon
of Amcle lX §13 of the Const;tutlon of West Vlrgmia The time in which to appeal said

order was extended until October 9, 2007, by order.entered June 27, 2007.




The Committee to Reform Hampsh'ire County G'o.yernme.ntfiled a complaint seeking
a declaratory_ judgment rﬁling_ that _the Legislature.'must process enabling legislation
a_uthorizihg an election to reform the Hém_pshire County Commission. The complaint
which was _sérved' on the Legislaﬁve Appeliants on August 24, 200'5..
.Appellants/Defendants be!ow. (hereinafter referred fo. as “Appellants”), answered the
‘complaint on Septembér_ 2, 2005. The'reafter, the matter was set for hearing on cfdss
.m(.)tions forjudgmént on the'pleadings on January 20, 2006. By agreemeni of the parti.es.,
certified qtjestions were submitted to the W_e.st Virginia Subreme Court of Appeals on Aprfl
14,_ 2006, By Order d.at'ed Juhe 28, 2006, theISUpreme Court declined to h.ear the Petition
for Review'of Cerﬁfied Questions.-

A hearing was held on October 3, 2006, on Appeilees’/PIainﬁffS’_below_ (hereinafter

“‘Appellees”) and Appel[anfs’ renewed cross motions for judgment on the pleadings. By

order entered April 9, 2007, the _circui.t'court granted the request of Appellees for a

dec'laratoryjudgm'ent_ It is from thét order that Appellants seek relief. The lower court.

grante"d Appellants’ motion for stay and enlargement of time in which to appeal on June

28, 2007, while the Court considered Appé"eés’ Rule 60 m_otidn’ for relief from order . -

~ granting declaratory judgment. By order dated August 16, 2007, the lower Court denied

Appellants’ motion for relief from judgment.

. STANDARD OF REVIEW, |
Ade novo sta.nda'rd of re’view is appropriate because this appéal presents questions

of law involving interpretatibn of thé W. Va. Constitution. Harflejk Hill Hunt Ciub V. COunty'




Com'n of R!fchfe County, 647 S.E. 2d 818 c:ltmg Syl. pt 1, ChrystaIR M. v. Charlie A. L.,

194 W. Va. 138 459 S.E.2d 415(1995)

1. STATEMENT OF THE FACTS

The facts of fhe case are not in dlspute The Committee to Reform Hampshlre
County Government (herelnafter the "Commlttee or “Appellees”), submltted a “Petltton for
a Hamps.hife County Tribunal” (hefein_after. "Petitio.n") to the Hampshire County
Commiss.ion (hereinafteT “Commission”). The Conﬁmissicﬁn’ forwarded fhe Petition to the

Legislature with a cover letter d.ated May 20, 2003. The Commission certified to the

L egislature that the Petition had sufficient signatures to meet the requirements of Article

1X,813 (hereinaftef “§13") of the West Virginia Constitution.! The letter also expressed the

- Commission’s concerns regardihg the constitutionality of the Pefition's directives.” The

- Petition was received by the Senate and House of Delegates (hereinafter “House”) on or

'1See the letter to the House Clerk with Petltlon' form attached. (Defendants’ Memorandurﬁ

in Support of Their Cross Motion For Judgment on the P!eadlngs and Response to Petitioners’ -

Motlon forJudgment on the Pleadings [Exhibit No. 3]).

2Three concems were raised | m the letter of the Commission:

1) “[t]he prowsmns proposing. electmg tribunal members from votmg dlstncts as opposed

tothe entlre County :
'2) “terms of office of less than six (6) years”; and

3) “requiring the hiring of a county administrator by the tribunal.” .

Note: The.provision that mandates the h_i'ring of a county administrator goes beyond the scope

of the allowed county commission reformation process as contemplated in §13. The

petition language states as a directive of the petition: "Following a national search, a

county administrator shall be hired by the Tribunat to carry out the day-to-day business of
“the county as prescribed by the Tribunal. Satd county admlnlstrator shall be an employee
~of and answerabfe to the Trlbunal : : :




about January 15, 2004. The Senate referred the Petition to .tne Committee on
Government Organization. ~The House referred the Petition to the Committee on Political

Subdivisions with a second reference to the Committee on the Judiciary.®

During the 76" Legislature of West Virginia, 2004 Regular Session, Senate Bill 727

~and House Bill 4396 were originated in Committee calling for the reformation of Hampshire

County S government pursuant to the Petition.

The sponsors of Senate B|II 727 and House Bill 4396 had concerns regarding the -

| constltutl_onahty_ of the Petrtl'on s directives. They addressed these concerns in the bills by

requiring 'the Attorney General- upon passa'ge of the reformation legisiation, to file a
'deolaratory Judgment act;on in the Circuit Court of Kanawha County to asoertam the

constitutionality of the enactment *

*See Journal of the Senate, 76th Legislature, Regular Session, Vol. 1, p. 76, (Defendants’: _
Memorandum in Support of Their Cross Motion For Judgment on the Pleadings and Response to -
Petitioners’ Motion for Judgment on the Pleadings [Exhibit No. 1]) and Journal of the House of

~ Delegates, 76th Legislature, Regular Session, Vol. 1, p. 62; (Defendants’ Memorandum in Support
of Their Cross Motion For Judgment on the Pleadlngs and Response to Petitioners’ Motion for
Judgment on the Pleadings {Exhibit No 20. :

4Both Senate Bill 727, sponsored by the Senate Committee on Government Organization -

and House Bill 4396, sponsored by Mr. Speaker, Mr. Kiss and Delegates Staton and Proudfoot
contained the following sectron _

§6._ Legislative mandate. :

" (a) Notwithstanding the provisions of this act, the Legislature has serious concerns
as to whether the petition presented to it from the Hampshire County Commission
is a valid petition and whether the act created as a result of the petition is
constitutional. The petition requests a new tribunal, the election of which may be in
violation of the provisions of section 10, articte [X of the constitution of West
Virginia, which provides that county commissioners shall be elected by the voters
of the county. Generally, the Legislature will take such steps to modify any
requested legisiation so as to preserve the presumption that any act of the
Legislature is constitutional. However, in light of the holding in Taylor County
Commission v. Spencer, 285 S.E.2d 656 (W. Va. 1981), whenever the Legisfature
receives a petition to reform, alter or modify a county commission, the Legislature

4




In 200_4, dljring the.RéguIar Session of thé 76" Legislature Qf West Virginia, both
Hbl..ts_es.considered fhe Iegiélatioh. The Sen.ate passed Senate Bill 72? and referred it to
the Hbuée for éonéideration. | However, the Ses:sion ended without the House pass_ing '
either bill

At the next regular seSSIon in 2005, a new and constltutlonaliy different Leglsiature
the 77‘“ Leglslature of West Vlrglma was conveyed and was in authority. House Bill 3291
was introduced on March 25, 2005 and was referred to the House Committee on Pohtlcal
Subdivisions. It did not'in'clude thé provi'silon requiring a.challenge by th_é Attorney General -
to the__ 'réfofnﬁation'."'. House Bi_.!l 3291 w_as_not reported from Committee.

- The House '_aiso. introduced bills. during the .77"‘ and .78“‘._ Legislatures of West :

~Virginia (2006 and 200_7'Regular Sessions) which would have authoﬁze_d a reformation

has an obligation to see that the act upon which the people of the county will vote
embodies the substance, spirit and intent of the petition. Changing the present act
to correct the perceived constitutional defect would result ina substantlal departure
from the reform proposal - '

(b) Itis the mtent of the Legislature that the voters of Hampsh{re County shall not
- bear the burden, expense and consequences of electing a new tribunal only to have
- the new governmenta[ body later abolished and held invalid. Therefore, the office
of the attorney general shall, upon or after the effective date of this act, file a -
“declaratory judgment action with the court of appropriate jurisdiction and obtain a
" decision as to the validity and constitutionality of the original petition and the
ensuing act. In the event the office of the attoerney general does not file the
declaratory judgment action in a timely manner, any interested or affected party
may initiate the declaratory judgment action on thelr own. The provisions of this act
shall be held in abeyance pending a ruling on the declaratory judgment action

o 5See procedural history of House Bll[ 4396 and Senate Bil 727, 2004 Regular SeSSIOn of
the 76“’ l.egisiature of West Virginia (Defendants’ Memorandum in Support of Their Cross Motion
For Judgment on the Pleadings and Response to Petitioners’ Motion for Judgment on the
Pleadings [Exhibit No. 4}). :

®House Bill 3291(2005) 77" Leglslétu're of West Virginia, and |té procedural hlstory
(Defendants’ Memorandum in Support of Their Cross Motion For Judgment on the Pleadlngs and
Response fo Petltloners Motion for Judgment on the Pleadlngs [Exhibit No. 5]). .

5




. election in Hampshire Couoty. The 2006 bill, House Bill 3291, was not reported out of the
Committee on Political Subd i\.ris,ions.7 In 20_07, House Bill 3036 passed the House, but Was
- not enacted by the Senate.®

No action was _tekeh on the Hampshire County Reformation Petition by the-

Legislature during the 2008 Regular Session of the 78" Legislature of West Virginia.®

IV. ASSIGNMENTS OF ERROR.

A. Th.e Lower Court Erred in Failing to Recognize the Legislature’s
~ Inherent Authorltv to Exercise Dlscretlon in the Enactment
Process.

1. Article IX, §13 Does Not Impose a Mandetorv Duty on the
Legislature to Perform a Purely Ministerial Act.

2. Article 1X, §13 When Read in Conjunction with Article NI,
&3 Does Not Supercede the Legislature’s Duty under
Article VI, §16 to Uphotd the Constitution.

' B. The Lower Court Erred in Finding That the [Legislature Had a
Constitutional Duty to Pass an Unconstitutional Act.

"See House Bill 3291 (2006) 77" Legislature of West Virginia, Bill Status Bill History Report,
(Attachment 1 of the Petition for Appeal and Memorandum in Support thereof from a Final Order _

- of Judge Paul Zakaib, Jr.).

®See House Bill 3036 (2007) 7‘8‘." Legislature of West Virginia, Bill Status Bill History Report :
(Attachment 2 of the Petition for Appeal and Memorandum m Support thereof from a Final Order '

-of Judge Paul Zakaib, Jr)

9/—\Ithough not dlsposmve of this case, but :ntroduced as aresult ofthe issues raised by thrs

case, the Senate and House adopted Rule 32, Joint Rules of the Senate and House, during the

2008 Regular Session, which provided a process for reformation requests. The Legislature also

enacted Senate Bill 784 which provided statutory guidelines for counties considering reformation. -

These documents may be viewed or retrieved at www.Jegis.state.wv.us. In addition, Senate Bill

740, which authorized the Berkeley County Commrsemn to reform its County commission was -
o passed :




1. | ‘The Hamnshlre Countv Petition Contains Unconstltutlonal
Components.

2. The Spencer Case must Be Reconcued with the
Requirements of the Constitution.

C. Article IX, §13 Does Not Require the Legisiature to Consider a
Reformation Petition Beyond the Session in Which the Petition
Was Received,

V. HOW ISSUES WERE DECIDED BY LOWER COURT.

1. | The Legislatute has.a .mandajtory duty to enect th.e enébling Ie.gislati.on that
will permit Hampshire County c;ltlzens to vote on the proposed alternative form of
government West Virginia Constitution, Artlcle Vi, §39 and §39a and Article IX, §13
- Taylor County Commtss;on_er V. Spencer, 169 W. Va. 37, 28_5 S.E.Zd 656 (1981).

2. | A county may a.lter its county commission by. creating a tribunal who_se.
members are eleoted -only by the vo_tets within'_ea.ch member’s_district. West Virginia
: Constitution, Article VI, §39a and Article IX, §1_3t Taylor County Commission v. Spencer,
169 W. Va. 37, 285 S.E.2d 656 (1981).

3. The Leg[sfature s duty under Artlcle IX §13 to honor a countys request for
_a referend um on county govemment reform does not explre with the end of the Ieglslatlve :

1term. '\Nest Vlrgmla Constitution, Atticle IX, §13; Cram V. Borden_k:rcher, 193 W. Va. 362,
| 456.8'.E,2'd 206 (1995); Taylor County Commission v. Spencer, 169 W. Va. 37,285 S.E.2d

656 (1981); Pauley v. Kelly, 162 W. Va. 672, 718, 255 S.E.2d 859, 883 (1979).




4. Atticle 1ll, §3 and Article IX, §13 of the West Virginia Constitution guarantee

to the citizens of each county the right to alter and reform their mode of county governance

into any democratically-elected form.

VL. ARGUMENT
A. The Lower Court Erred in Failing to Recognize the Legislature’s

Inherent Authorltv to Exerc:lse Dlscretlon in the Enactment
Process :

This Court has- long held that the right of the Leglslature to act is Wlthln the_

sovereign power granted to it by the people through the Constltu’uon “The test of

' Iegislat_lve power in this state is constltutlohal restriction, and what the people have not said

in the organic Iéw their représentatives shall not do, théy rhay do.” State Road Com'n v.
Kanawha County Céur.t, 112. W. Va. 98,.163 S.E. 815, 816 (1932) (intefnal citafions
c_imitted). The éovereign;cy bf the pé.op'!_e is limited by the organic law of the Constitution
which defi_neé the methodé for exercise of power as well as the meth'éd's_ for changing the
gofernment} The accepted fnefhbd fo.r changing the governrhent is the power of thé vote
- eithér by changing those elected to repre.sent the peog!e, (See State ex rel. Blankenship

v Richardsoh, 196 W. Va. _726.,.737, 474 SE 2d. 906, 917 (1996)) or.through chan'ging

the constitution.”

- ""The West Virginia Constitution was significantly rewritten in 1872 to reflect the increased
political power of southern democrats and the demand of the majority of the people to repeal the
harsh limitation on personal freedoms and penalties imposed on former confederates during the

reconstruction era.. See, f.e., Milton Gerofsky, Reconstruction in West Virginia, West Virginia

History, Vol. VI, 1945-1946. Smce 1901, there have been seventeen (17) individual amendments
_ made to the Constltutlon in addlt:on to S|xty amendments to Articies | through XIV

_8'

e e e



The people, through the cons'titution, declare their rights and delegate the powers
. .o-f .government. The people did not reserve unto themselves an exc!usiye and absolute
| right to hold an election for the reformation of COunty commissions because §13 requires
Iegislatiye action. | When the Legisiature is requested to COnsider a bill or resolution its
members must exercise discretion. There can be no enactment Wlthout the collective will -
of a majorlty of iegrslators in the Senate and the House
 Article I, §3 does not allow the peopte or any branch of government to'circumvent.
spe01frc grants of constitutional authorlty, rather it requires the peop!e o engage in the
| pottt:cal process in order to bring about change In this instance the people who WISh to
change the form of county government collect szgnatures of like minded voters equal to ten '_
perCent of the:registered voters in the county,'sdbmit the petition to the cOunty commiss_i_on
who in turn will request the Leglslature take up. the petltlon for con5|deratron The .
_Ieglslatlve process then subjects. the pe’utlon to the collective dlscretlon of the 134
members of the Legistature. As clearly evidenced by the repeated attempts over the past
B four Leglslatlve Sessmns there has not been suff|C|ent support to enact leglslatlon
necessary to authorize an electlon in Hampshlre County No matter what polrt;cal or soclal
crrcumstances cause this result, itis beyond the authority of the courts to look at the polzcy
behind legislative actions. As this.Court has long held, underthe principle's-of separation
of_ powers, ‘the court cannot q_uestion or reyiew the W_isdom of any Iegislative'policy;
instead, th'e [.__egislature’s' policy choices ca_n only be subjected to review 'by the ultimate
constitutio_nal reviewing authority: _the scrutiny of the people at the baIIOt box. i Hafﬂey Hill |

Hunt Club v. County Commission o.f Ritchie County, 220 W. Va. 382,' 647 S.E.Zd 818, 823 _




(2007), 'quoting, Syl. Pt. 1, Appalachian Power Co. V. Gainer, 149 W. Va. 740, 143
S.E.2d 351 (1965),. | | |
Th.e determination ofthe lower court that the Legislature may not exercise discretion
in determining whetherto authorize a retormation is incongruous with the operations of thia
branoh of our go.vernment. Tothe extent that §1'3 is read to preclude the.judg__ement o_f- the
m_embers of the Legislature to deoid_e what action_to take or.not take on a bill hefore it,

affronts the broader organic principles of legislative prerogative.

1.  Article IX, §13 Does Not Impose a 'Mandatorv Duty on the

Ledgislature to Perform a Purely Ministerial Act.

In the caSe at bar the lower court declared as a matter of law, that the Legislat'ure

had a mandatory, nondlscretlonary or ministerial duty to con5|der the petltlon for
reformatlon of Hampshire County S Commissmn ateach regular session of the Leglslature
until a bill is successfully enacted._ fn effect, the circuit court told the members of the
Legislature the.y had to vote yes on the reformatory.legislation. Itis beyond the power of
the court to issue such an edict. B |

When oonsuderlng the Iower court s flndlng, |t is |tlustrat1ve o Iook at how this Court

has mterpreted the terms nondlscret:onary and mlnlstenal in the context of mandamus :

"aotrons A nondlsoretlonary or mlmsterlai”duty is “one that is so pialn in pomt of taw and

80 clear in matter of fact that no element of dlsoret:on IS Iett as to the precise mode of |ts'

performance.” Nobles'v. Duncil, 202 W. Va. 523, 505 S.E.2d 442 (1998). (See also

Walterv Rifohie 156\/\/ Va. 98, 191 S.E.2d 275 (1972); State ex rel. State' v, GuStke
205 W. Va. 7'2 516 S.E.2d 283 (1999) There is nothmg in the Eeglslatlve enactment

process that quallfles under this deflnltlon ot a nond;scretaonary or ministerial duty

10




The Iegi'sl_ative process in enacting bills epitomizes the exercise of discretion. Each
~ of the 134 members of the Legislature must exercise his or her own discretion when
castlng a vote. The courts cannot order members of the Leglstature to enact or the

Governor to sugn specific legislation. What the courts may do, in the proper exercise of

their authority, is determine the validity of enactments and in approprlate cases retain
jurisdiction' to assure the remedy granted is carried out. For ekample, in Crain v.

Bordenkircher,"" the prison conditions of confinement case this Cou'rt.retained jurisdiction

of the case after it ordered the penitentiary at Moundsville closed so thet it_e_ould receive

progress reports from the Division of Corrections. The Legislature, the Governorand other

constitutional officers were made parties, but the Court never ordefed specific legisiation
to_be passed or an appropriation to be made, in order to carry ouf the court’s mandate to

build a new prison that would meet constitutional requirements.

An analogous situation would be the actions taken by the Legislatu_re in respohse .

to the submission of bills by the Governor.- When the Governor submits bills during a
' legislative session or issues a p‘rociamation for a special session, he or she is merely
presentlng subjects for consxderat:on by the Leglslature “The extent and manner in which

| those subjects are dealt W|th by the Leglslature cannot be I!mlted or enhanced by the

‘Governor. He or she cannot dictate the contents of an act enacted by the Leglslature. The

act will either become _Iaw or be vetoed, it cannot be amended or altered by the Governor.

State Road Commission of West Virginia v. West Virgihia Bridge Commission, 112 W. Ve.-'

_ ""The case originated with petitions for habeas corpus in 1981 and was concluded in 1995
with the opening of a new penitentiary.  See Crain v. Bordenkircher, 181 W. Va. 231,382 S.E.2d
_68 (1989) Crain v.. Bordenklrcher 193 W, Va 362, 456 S.E.2d 206 (1995). :
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514, 166 SE. 11 '(1932). Likewise, the courts cénnot enact Iegis!ation or tell the
Legislature how to vote. See Syl. Pt. 2, Hodges v. Public Service Commission, 1 10W. Va.
649, 159 S.E. 834 (1931). |

“[tlhe Legislature cannd’t commit to the judiciary powers which
are primarily legislative. Article V of the Constitution applied.”

The plain language of §13 shows that consideration of a reformatien.petitio'n is not
a ministerial du'ty. '

The Legislature shall, upon the application of any county,
reform, alter or modify the county commission established by
this article in such county, and in lieu thereof, with the assent
of a majority of the voters of such county voting at an election,
create another tribunal for the transaction of the busmess
required to be performed by the county commission created by
this article. Whenever a county commission shall receive a
petition signed by ten percent of the registered voters of such
county requesting the reformation, alteration or modification of
such_county commission, it shall be the mandatory duty of
such county commission to request the Legislature, at jts next
reqular session thereafter, to enact an act reforming. altering
or modifying such county commission and establishing in lieu
thereof another tribunal for the transaction of the business -
required to be performed by such county commission, such act
to take effect upon the assent of the voters of such county, as’
aforesaid. Whenever any such tribuh_ai is established, all of
the provisions of this article in relation fo the county
commission shall be applicable to the tribunal established in
lieu of said commission. When such tribunal has been
established, it shall continue to act in lieu of the county_
_ commlssmn until otherwise provided by Iaw '

(Emphasis added). Upon receipt of a re_formatnon petition by't'he county imfnmissién_, it
‘;shali” be the mandatory duty (nd discrétion allowed to the county commission) to “reeguest’.’ '
(unquestlonab!y discretionary) the Leglslature to enact a bill “at its next reg.uiar ses's'ion.”

| When the Leglslature drafted the 1974 amendment to§13 ltdxd not restnct its ablilty
-. to‘_act by ms_er’nng the word_s shall or m,andatory duty to command Ieglslatlve action. The




omission of these words reﬂectsthe Legislature’s intent to retain its discretion. Under the

o ge'néral principles of Statutory construction, which are also applicable to construction of _'

| constitutional pra\_/isions, the fact that a word or con.cept was not inciuded in the provi'sion
is conc!uswe .proof that the framers intended to leave it. out. Harbertv. Harrison County
Court, 129 W. Va. 54, 39 SEE. 177, 186 (1946). |

Contras_t'the 1974 arhendmeht of §13 thh the 1974 amendment to Article VI, §7,

General Provisions Relating fo Justices, Judges and Magistrates to fill a vacancy in any

of these offices if tnore_ than two years remain on the term, “.... the governor shall issue a -

directive of election to fill Su_ch vacancy in the manner préscribed by law....” The use ofthe

word Shall.in §7 is a mandatory duty on thé Gove'rnor to caus.e an election. Clearly the’

Legislature understood the difference between creating a discretiona_ry duty to vote u.nder
§13 on whether or not to enact a bill authorizing an election and a nondiscretibnary,

ministerial duty to cause an election in §7.

2. Article IX_§13 When Read in Conjunction with Article Ill, §3 Does

Not Supercede the Leqlslature s Dutv under Article VI, 616 to .

~ Uphold the Constltutlon

'The lower court reasoned that &1 3 implicates tLindamentaI principtes expreésed in

' Artlcle I, §3 of our Constltutlon which states that in the face of a government that is .

madequate or contrary to 1ts constltutlonal purpose the majonty has the absolute’ right.

o “reform, alter or abolish” _such govemment. The lower court held that art. 1, §3 read in

conjunction with §13 guarantees citizens the right to reform cou hty government in any way

SO tong as it was a demdcratiCaHy—elected form. This ignores the rest of ‘Article I, §3

which further statés that reform shall be done “in such manner as shall be judged rho:st

13 -
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conclusive to the public weal.” The manner for such reform of a county commission is

prescribed in §13 which requires reformation requests to go through the legislative process. -
Every time the electorate votes new people into office, they are expressing a desire

to change their government. This is the accepted method for changing government and -

exercising the constitutionally protected_righ_t to Vote. The right to vote does not diminish
the Iegis[ative process required by §13. o

_ ArtiCIe V1§16 provides that the members of the Legis[eture are sworn to uphold the
Constitution. When deciding rnatters before the Legislature, the collective judgeme_nt of
the members of the Legislature ae to the legality ot a otoposal and its public.benefit dictate
the outcome of co_ns'ideration of a 'Iegisiati've .proposal.

Howeyer, pursuant to the argument of Peti_tioners, the Legislature shall introduce

a bill based on the petition from the county and enact the bill without any decision being "

made on the constitutionality of the petition. This argument is not valid.

All decisions regarding whether to advance the bill in a committee, to amend the bill |

or to vote t’or or against the bill, are sole!y 'u'.p to the members of _the Legislature. Whe_n
yoting on the question of reformetion, asin the case of the Hempshire County petition, the
- members of the Legislature decided that the petition' had constitutional questions and tha.t
it was not in the “public weal” fOr'Hamps'hire County.

| The mandatory duty of the members of the Leglslature fo uphold the constitution

cannot be superceded by a county s nght to reform their government

B. The Lower Court Erred in_ Finding That the Leqls[ature Had a _'

' Constltutional Duty to. Pass an Unconstltutional Act.

14
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1. - The Hampshire County Petition Contains Unconstitutional

-Components

The Legistature is prohlblted from act:ng in @ manner that violates the state and

' federal constrtutlons and therefore cannot be compelied to perform an unconstitutional

act. To the extent that citizens are allowed to use pettt:on as a method to reform their )

county government, it must be consistent with the basic constitutional restraints that limit

that exercise of governmental power. 'F_ailure to recognize legislative prerogative to

deter_mih_e the legality of an act would be a usurpation of all legistative power and authority. '

~ Are Iegtslators' required to turn a blind eye to ali provisions contained in the petition? As-

an exa.mple, should the Legislature be required to enaet a reformation containing a

_ requirer_nent that candidates for office of county commission have to be white protestant . |

males? Clearly, the insertion of the Legislature into the reformatien process anticibates‘
deliberation of its members and potentially, amendme_nt of the reformation petition.
ltis procedurally impossible to cause legislation to go through the legislative process

without some element of dlscretion and judgment bemg apphed to that Ieglslatron by the

members of the Legrslature The generally deliberatrve nature of the Ieglslatlve process
"is inherent to the Legrslature as noted by the West Virginia Supreme Court in Sutherland |

v. Mifler, 79 W Va. 796, 91 S.E. 993 (1917) where the Court found that the Leglslature C

| could not confer ona Judge the abl[lty to initiate an mvestrgatron into e!ectron law \nolations

“upon his own initiative. The court eloquent!y defined the roles of each branch and the’ _

: Ieglslatlve branch spec:ﬁcally
No authority definrtely defines the exact boundary fine beyond -

which neither department may be deemed to intrude or
impinge upon the exclusive prerogatives of either of the other
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co-ordinate governmental departments. Such [imitation is
impossible of delineation. In the enactment of any statute the
Legislature, in a limited sense, necessarily and properly
exercises judgment, discretion, and deliberation. It
investigates the facts, conditions, and circumstances, and from
the knowledge or information acquired in that process
determines the necessity and propriety of the legislation the
object of which is to promote the general welfare of the public
- whom it represents.

Sutherland, 91 S.E. at 994.
- Our courts haVe long recognized that the nature of legislative power is the sole -
power and authority of enactment.

Briefly stated, legislative power is the power of the law-making
bodies to frame and enact laws. This power covers a very
wide scope. Indeed,. except where it is limited by the -
provisions of the State and Federal Constitutions, that power
is practically and essentially unlimited. In the Legislature rests -
the power to apply the police power of the State, and every
other power which confers governmental authority not directly,
or by necessary constitutional implication, vested in the
executive or judicial depariments of the State. '

Stafe V. Huber' 129 W. Va. 198‘ 40 S.E. 2d 11, 18 (1946) |
The estabhshed tenant of constltutronal and statutory constructlon is When
the meanlng is clear the words mean what they say

It is a well established principle of constrtutional construction
that ‘[wlhere a provision of a constitution is clear in its terms
and of plain interpretation to any ordinary and reasonable
mind, it should be applied and not construed. ...[2] cardinal rule
of statutory- construction, which of course applies to
construction of constitutional provisions as well, is that a
-statute, or in this case a constitutional amendment, must be
consmiered in its entirety, with effect given, if possible to every
word or phrase within the provrsron

Sl‘al‘e ex ref City oanncefon v. Buckner, 180 W Va. 457 at 461, 377 S E.2d 139 at 144

(Internal Cltatlons omitted). The language of §13 without equwoca_tion, relates 'only tothe
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makeup and de3|gn of a prOposed tribunal; no more, no less, As this Court held in
Chesapeake and Oth R. Co V. J S. Miller, Audltor 19 W. Va. 408 (1882)

The language of the Constltutlon being clear and free fr_om o
- ambiguity, and the words used, due regard being had to their
grammatical construction, embodying, as they do, a definite
meaning, which involves no absurdity and no contradiction
between different parts of the same instrument, the meaning
apparent on the face of the instrument is the one, which alone,
we are at [iberty to say was intended to be conveyed, and we
are not at liberty to look beyond the instrument itself. '

Chesapeake & Ohio R. Co., atp. 20.

See e.g., Stafe ex rel. Dewey Pon‘land'Cement Co. v. O'Brien, 142 W. Va. 451 ,' 86 S.E.2d

171(1956) and Diamond v. Parkefsburgﬂetna Com., 146 W. Va, 543 (1961), 122 S_.E.2d

436.

Section 13 is a limited _gran't of the right of citizens to call for a reformation of a

county commission. The word “reform’” is de_fihed as “to put or chan.ge into an improved
form or cond ition.”_‘2 The'form of t'he tribunal is the sole question §1.3 allows c_ounty voters
to censider_._ : | |
- The Hampshire Ceunty Petiﬁon statee:
P_.etition. fora Hampshire County Tribunai
...Tri.bu.na'l Memberehip .
| The Tribu'n.al shall be made up of one member frot;n each

Hampshire County voting district; only the registered voters of
their respective district elect their members... -

12Drctronarj/ com. Merriam-\Webster's Dictionary of Law. Memam Webster, lnc http:/f
dtctronary reference com/browse/reform (accessed October 05, 2007). .
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: Thé term “voting distric’c” is. defined in §1-2-1 and §1-2-2 of the West Virginia dee
aé thos.e geographic areas as defihed by the_ buréau of the census of the United States
dep_artme.nt.of comme'r.ce for the taking of the two thousénd census of popu!ation and
described on cehs'us fnéps prépared by the bureau of the census.” |

| -_Voti'ng districts under §1-2-1 are for Senéforiai Districts and have a different makeup

from the voting districts uhder §1-2-2 for th.e House of Delegates. It cannot be determined

from the Petition which voting district (Senatorial or House)'is to be used to elect the -

Tr.ibu'nal members.
Since Hampshire County has more than one type of and multiple Voting districts, the

voters of the entire county are not voting for the..mefnbers- as required under Article X

18
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§10." The petition is fatally flawed because of the reduirement that county commissions
be elected from “voting dietricts.” |

In a'ddition., the Hampshire County Petition requested that tribunal members weuld
serve for terme of less than si>l years in l/i_olation of Article IX, §10 which provides “[tlhe
commissioners shall be elected by the voters of the coun.try, and hold their office for a term
o.f sixyears,...” The only exception to holding a six year term is for the initial meeting of the
commission so that the eolnmissioners are each elected for staggered terms. Six year
t.erm_s. f_er .County commiseioners have been requi'red by our Constitution since 1880. See
1879 Acts, p. 179, W. Va. Code, as amended, 1884, art. VIl §23.
As requ_ired .by Article lX, §10, the members of the TribUnal “shall be __elect_ed by the

voters of the county.” Our Constitution sets forth express language distinguishing when

%§1-2-1. Senatorial Districts.

(15) The counties of Hampshire, Hardy, I\/lorgan Pendleton, Pocahontas, Randolph
and voting dlStrICt 22, blocks

. and 9721003029, of Berkeley, voting districts 1, 2, 3,4, 5,6, 7,11, 12 and 13
of Grant and voting districts 33 and 39 of Upshur shall constitute’ the fifteenth
senatorial d[strlct :
§'l-2-2._ Apportlonment of membership of House of Deleg'ates.

(50) The fiftieth delegate district is entitled.to en'e delegate and consists of:

(A) Votmg districts 9, 1‘l 12, 14, 15, 16 17,19, 20, 22, 23, 24 25, 26 and
28 of Hampshire County; and

(B) Voting districts 7, 9 and 32 of Mineral County.
(51) The fifty-first delegate district is entitled to one delegate a'n'd consists of:
{A) Voting districts.Z, 4,6,7 and 21 of Hampehire County; and

(B) "Voting districts 1, 2, 4, 5, 6,7, 8, 13, 18 and 23 of Morgan County.
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officials representing a county are to be electect within a district and when they are to be
etectéd_ countywide. For exar_npte, a “district” shall elect the officia.l during an election to
représent a certain state [egictative delégate district. The constitution provides that “the
counties o_f Pleasantc and Wood shall form the first delegate district, and elect thrée
delegates. . ." W..Vé. Const, art. VI, §8. The constitutional provision that sets forth the -
state cenatorial districts and election of state senators also expresses that “[ever'y] district
shall elect t\r\ro senatoré. W. Va. Const. art. Vi, .§4 Another example is found in Article
XL, Section 6, wh|ch provides that “the school board of any district shail be elected by the '
Voters of the respectsve district. . .” W Va. Const art. XII, §6
| In contrast there are many instances where the' voters of the entire county as a
whote constitute the electlve body. For example ‘the Constitution states that “the voters
of each county shall elect a clerk of the CIrcwt court.” W. Va. Const. art. IX §9. Nearly
identical Ianguage expressly stating _that a county official is to be elected by ‘the voters of
-a county” is found in th.el Constitution for t_he election of county commission_ers, the clerk
of a county con1mission, !and. surveyors, pro's;_ejcuting attc')rncys,. assessors- and sheriffs.
W. Va. Const. art. IX. §10: W. Va. Const. art. IX, §12 ; and W. Va. Const, art. X, §1.
- Thus, it appears that yvhén .the framers of our constitution \yanted officials elécted
by.district thoy clearly expre_ssed that desire. Following the Court's rationale in Hérb‘en‘,'
| su,ora, that whicn is- .cie:orly expres.sed rs to be followed. Accordi_ngl_y, -county
comr'nissioners or tnb'unal members should be e!cctecl countyyvtoé
| Should the Court ruie that dlstnct electlons are acceptable under Article IX §10, *the

voters of a county language for atl other elected otfrcrais who are currently elected -
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countywid'e' would be eligible for districtwide elections. This would seem to have a
si'gnifieant negative impact on our constitutional frarnework.' -

According to Article IX, §13, citizens of a county have the right to reform their county.
government. Since the word “reform” is not defined in the constitution, itis unclear whether
the following declarations in the Petition exceed the ecope of reform:

: ...Compeneation:
Each member shall be compensated $250.00 per Tribunal
meeting attended and be reimbursed for expenses incurred
while performing official duties as sanctioned by thé Tribunal.
No other benefits shall be awarded members....
- County Administrator:

Following a national search, a-’county administrator shall be -
hired by the Tribunal to carry out the day-to-day business of
the county as prescribed by the Tribunal. Said county .

administrator shall be an employee of and answerable to the
Tribunal... _ . | 7- B

Itis Appellants’ belief that these two provisos exceed the meaning of reform in §13.
- Intheinstantcase, the Legislature received t'he_ Petition frorn Hampshire Ct)unty and _
found constitutional questions concerning the Petition. Since the Court in Taylor Codnty

Commission v Spencer, 169 W. Va. 37, 285 S.E.2d 6_58'(19'81), assailed the Legistature

for making cnanges to the Petition in the enacted legislation, the Legislature felt.if could
_not.:m'ake changes, Could not enect unconstitutione[ Iegislatien and therefore, attempted
to'_assure.the Clourts would receneile the differences by having th.e Attorney Genefa! .fi!e
e 'decieratoryjudgmenf action. _This dilemma o.ver.the'ques'tion of constitutionality of the
reformation request had a profound impact. In the end, the Legislature did not.p.ass any

legislation. -~ - S | o '_ S




2. The Spencer Case must Be Reconcrled w:th the Requrrements of
the Constitution.

The lower court erred in fmding, as a maitter of law, that “[the Legislature has a

mandatory duty to enact the enabling legislation that will permit Hampshire County citizens

_' to vote on the proposed alternative form of government.”

Tofully understand the const_itutionai requi'remen'ts'for reforming county government
and' the _relationsh-ip with the constitutionai _r'equirements ot the Legislature in the process,
one must iook to the h|story of the constitutional prowsrons in question

The origmal prows:on allowmg county reformation was added to our Constitutlon in
- 1872 as aticle VIIl, §34. l_n S0 far as the 1872 Constitution provided fo_r reforming the
:c:'o'unty c.ourt [cornmiseion], it did not grant the Legislature disoretion..14 The county court
oould_ apply to the Legislature to “reforrn, modify or_alter the county court” and to create
“another court or oth_er tribunals.” The Legislature was bo'u_nd to authorize an election to
'COn_sider_a difte_rent_form of county government which “conformed to the wish_es_ of the

- county making application.”

" The l_egislature shall upon the application of any county, reform, modify, or alter the

County Court established by this Constitution, in such county, and in lieu thereof, with the assent

of a majority of the voters of said county, voting at any election held for that purpose, create
another Court, or other tribunals, as well for judicial, as for police and fiscal purposes either
separate or combined which shall conform to the wishes of the county making the
application, but with the same powers and jurisdiction herein conferred upon the County Court,
and with compensation to be made from the county treasury.

If two or more adjoining counties shall prefer to unite in the election of a Judge to hold a

County Court, in their respective counties, they shall, with the assent of a majority of the voters of
- each of said counties be authorized, for all the purposes of judicial organization, to do so in the
manner, and upon the terms above set forth: Provided, that the courts so created shall, in their
provisions, be made to conform to the policy of the State as prescribed in this Consntutlon
(Emphasrs added) - :
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Althqugh the majority of the d_elegatés to the Constitutional Conyention of 1.8.72
- wanted the return of the county court sysfém, political reality caus'e'd t'hem to modify the
systerh rather than r_éturn to the old Virginia form of county government in its entirety.
West Virginia's return tq the cou:n'ty court system in 1872 allowed thése in power to régéin
some contrcﬁ over .I_oca[ government andnrestore a measure of political power to the
southern d_emocr_ats. Asreported in the Whe.eling Intel!fgencef, the efforts of the delegates
to the Constitutional Convention of 1872 fell “far short of pleasing some of the old titﬁé

_members who desired  to go back half a century when [the county court] was the

: 'erhb'o_di_ment of aristocratic self perpetuating gentility of the county, where men of leisure -

met once a month to run the politic_é of the State, and arrange matters so that common
folks need not sben__d time considering \A.rha't'they knew so little about.” w. \/a.. Consfitutioﬁ
Qf 1872, April 12,1872, p. 3. (See ExhibitA, attached hereto). . |

- | T.hé Comrﬁitt’eé on the _Judicial Orga'nizati:on' of the Staté recommended td the 1872
_ ConstitUtio.nat Cdnventidn, a retuﬂrn to the. county court system.” The_couft was_to be
' mad'e'up of a_p’resident and jusﬁce_s of thé peace. Each county. was té be divided i_nfo a

minimum of three'distric_ts up to a maximum of ten districts. The votel_’s__of eéch district were

to. ‘e'lect two justices of the peace to serve the district (See §29). The county ci'erk, by
contrast, was to be elected by the voters of each county. (Sée §34). Section 38 gave 'the

Legislature the power to refbrm_th'e county court upon the application of ény Cou_nty.. Any |

such reformation-ha'd to be approved by the voters of the county. This section was

amended by the Convention to allow a 'Cou'nty or multiple counties to seek reformation of _

their county courts. The Legis!a{ure was'r_equired to conform to the wishes of the county |
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or counties making application.” Wheeling Intelligencer, April 12, 1872. (See Exhibit 8

attached hereto). -

Concerns were raised over the propriety of mixing the legislative, judicial and'_

executive functions of government into one body. Kanawha Daily, March 8, 1872. (See
Exhibit C attached hereto). While the county court system as adopted, included all of the

governmental functions, the controversy did result in some compromises. - One

compro"mise' was to allow a cbunty to propose a different form of county government to .

“p‘r'eate another co_urt; or other tribunals theréin, as well for judicial, as for police and_fiscal
purposes .either séparate or combined.”_.\N. Va. Constitution of 1872, art. VI, §34.- (Seé
Exhibit A, attabhed hereto). This Iénguage would allow a county to have a coutt for the
judicial funciions and some other tribijnal or 'tribuna!s to deal with administration of the

county and protection of its citizens..

Dur_i'ng the debate of a'proposed amendment to remove the words “have the'power". |

frcﬁ_rh the first line of §34, a discussion of the role .of the Le.gis[ature in the reformation
process ensﬁed.' . | -

Thomaé R. Park, of Jackson County_, requesfec_l on behalf of his County, as wéll' as

ofhérs,_ that they be allowed io | adopt a different. system of the peoples’ choosing,

_ éohd_itionai only on fhe consent of a majority of the voters without the “necessity of lobbying

llor fi_'gh_ting.a bil_l t'hrough the Legislature in ordef to secure thét_syStem that is desirab!e in

many couniies_ of this State.” He went further to réquest that it be made a “constitutional

~ courtand nota court Created. by an act of the Leg_is_lature.’.’ Kanawha Daily, March 8, 1972,

supra,
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Ultimately the 1872 conétifﬁtional amendment alldwed counties to seek a Chénge
in the form of county_.government legislative authorization; However, the bill in the
Legisiature authbrizing an election on the proposed county change was to “conform to the-
wishes of the county making the application”. Art. VI, §3.4,'W. Va. Constitution of 1872, :
Theréfbr_e, the only fi_g'ht_ would be getﬁhg the biil passed in thé_LegisIatUre. _
| This IaCk of discretion by the Legislature must héVe pi‘oven_ to be problemati'c.

_begaﬂse the mandate thét.the _Legis!ature comply with the reqﬁésted form of county _
go_.\)ernm.ent was rem_ovéd when §34 Was revised to remove the judicial functions and
rﬁoﬁed to Art. IX', §29 in 1880. Inasmuch as there is no ré.cdrd of the legisiative d_ebate n
| 1879. when Joirﬁ_ResolUtion No. 10 ['c_ounty refornﬁation conétitutibna! amendment] was
adetéd, 1879 Acts, ¢. 1., one must look to the plain .meaning of the_ \_Nords, orlack thereof, |
in _the c.onstitution_al am.eﬁdment.“ General pﬁhcipleé of statutory construction apply when
courté interpret a cons_tifution_al provision: | ”

Questions of constitutional construction are governed by the .
same general rules as those applied in statutory construction.

. Itis a well established prin¢iple of constitutional construction
that "[wlhere a provision of a constitution is clear-in its terms
and of plain interpretation to any ordinary and reasonable
mind, it should be applied and not construed. ...[a] cardinal rule
of statutory construction, which. of course applies to

i The Legislature shall upch the application of any county, reform,

alter or modify the county court established by this article in such
county, and in lieu thereof, with the assent of a majority of the voters
of such county, voting at an election, create another tribunal for the
transaction of the business required to be performed by the county
court created by this article; and in such case, all the provisions of
this article in relation to the county court shall be applicable to
tribunal established in lieu of said court. And when suchtribunalhas .
been established, it shall continue to act in lieu of the county court
until otherwise provided by law. W. Va. Const. art. IX §29 (1880):
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construction of constitutional provisions as well, is that a |
statute, or in this case a constitutional amendment, must be
considered in its entirety, with effect given, if possnble to every
word or phrase within the provision.
State ex rel. City_ of Princeton v. Buckner, 180 W. Va,. st 457_, 377.S.E.2d at 144. '(In'ternal
._citations o'mit.ted). | |
On its face, the 1880 amendment removed_ the mandatory duty of the Legislature
to authoriZe an election 'on county reformétion which conformed to the county’s request.
Thereafter the Legrslature was free 1o act on a reformatron request in the same manner
as it would any other proposed Iegrslahon The Legrslature couid in fact propose a
trlbunal_dlfferent from the one requested. It would be up to the voters of the county to
-:accep_t.or.reject the oroposal. o
'Seotion_ 29 was amended again in 1974 when it became the current Art. IX §13.
The 1974 amendments were primarily for' the reorganization: of the court system. " The.
constables and justices of the peaoe.were eliminated, the magistre.te court system was
instituted and the sheriff assumed the duties of the constebtes. The.focus of the
constitutional reform's ‘was directed at the creation of th.e magistrate court system.'-
Attnough the fiscal and police _duties had _be_en oreviou;st separated from the ju.dicia[
functions of the county court, the 1974 amendments a_otualty mo"‘./.ed the provisions: for
- reformation of county government .from.the. judicial to the county government article ot the
| oonstitution and inserted the voter petition.as. another'methjod' to achieve reforrnation.
From ifs inception in .1'87'2., the constttutionel provision for reforming county
gorrer_nment c!earty_created a rnet'hod for a county to change th_e oper'ation of its county.

ad_ministration, but. it did not'prov'id'e'ya' method for the voters of the county to seek
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reformation on their own initiative. _.For the first fime, -the. 19_74 amendment§ créated a
secohd method to ref(.).rm.ﬁounty commissions t_hrbugh a petition signed by ten percent of
.tHe registered voters. Upon receipt of a petition fhe county commission has a “mandatory
duty” 'to. “réqﬁest thé l.egislature, at _its next regular sessioﬁ thereaftef, to enact an act
refdrming, altering or modifying .such coun"cy commission.” W. Va. Const., art. IX, §13.
in amending the cohstitution in 1880, the people choée notfo requir'e the Legislature
té coﬁply wifh the wish_és of the county. nof did.they requ.ire the Legislatu.re to aét. The
citizens did not impose a rﬁandétbrydutyr on the Legislature to enact enabling legislation
~ in response to the petition in the 1974 amendment. As thé Appellaﬁts previously stated, .
the Legislature is bound by the authbrity granted by the people. | In the absence of a
-_ r'e_qui_rement toactina épeciﬁc manner, one canno{ presume that the Constitution prohibits
| the 'Legisléture from engaging ih thelfﬁillrange of actions avéilable to it on ény piece of
g proposed Iegislation. | o |
Retuming. to the.1872' Constitution,.the couq_nty court had th_reé membérs, the
president of the cbur’c and two justices of the peaée, Lln!ess th_é Cohstituﬁon réquired more;
for é'xa’mp!e, to iévy _ta*es. The presidenf and cléfk of the coUnty'couriwére elected by the i
“voters bf_ the cc-)'.un'ty.as a whole. '_Th.e election of justicés of the peace Wa_s .by d_istricts._ In
1872, art. VIII, §25 pr.ovided that each couhty was laid off into a minimum of thrée dis‘triéts
and no fnore thén ten districté and t'hét thé voters of each disirict elected one or two'
justices of the peace. Atthe time, each cdunty was divided into town.s'hi}ﬁs. The township
-WOUI_d_ remain in éffect until the county court chéhged them. The counfy court had threé

' 'membérs., the president of the court and two justices of the peéce, unless the Constitution _
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required more; for example, to levy taxes. The president and clerk of the county court were

elected by the voters of the county as awhole. W. Va, Constitution, art. Vill, §24 and §30..

The Amendments to the Constitution in 1880 transferred the judicial duties of the

county court to the circuit courts. The justices of the peace. no longer sat as part of the |

county cburt, but did retain the judicial functions and continued to be elected by districts.
Efféctive with the adopﬁon of thé 1880 amend ments,' the administrative, police, road |
-and other such functions of .the county government_\&ere transferred to the new county
comm_ission.. The cou_nfy Commissioners,.as well as the chnty surveyor of lands,
prosécuting attorney, s__heri'ff, county clerk and aésessor were all elected by the voters Qf
- the county. Art. VII, §23 and §2.6_; art. 1X, §1. F_rdm'1880'fonNard, county commissioners -

should have been elected by the voters of the county rather than by districts;

However, in the seventeen reformations identified in de_fendants’ memorandum in

-supp.ort of their cross motion for judgment on the pleédings and responsé to petEt_io_ners’

m'otion_ for.ju_dgmenf_on the pleadings some of the. counties were allowed to elect
commissioners by district and some by countywide elections..

Six instances of a sl'ingle reforrﬁation'by an individual county were found. In. each

_ Enstaﬁce the reformation was enacted into law by 'th.e Leéislature_ahd_ épproved”by the

voters.' The remaining reformations have occurred in five counties, with seven of those

®Six counties have undergone a single referendum since 1872, those include Marion

. (1895); Pocahontas (1903); Tucker (1913); Randolph (1915), Taylor (1978), and Wirt (2000). In
each case the reformation was presented to the voters of the County. In each case the members
of the body were to be elected by the voters within the district, not the county voters as a whole.
The membership of the county/court/commissions ranged from four in Pocahontas to nine

- members in Randolph. (Defendants’ Memorandum in Support of Their Cross Motion For Judgment

on the Pleadings and Response to Petitioners’ Motion for Judgr_hent on the Pleadings [Exhibit 6]):
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refOrtnations occurrtng by an act of the Legislature'repealing a prior reformation that had
been voted on and enacted by the voters of the oounty Grant County has twice had its
'dlstrtct elected commissioners repealed by the Legislature, w:th one reformatlon Iastlng
eight yea_rs and the next forty years.17 Preston County has reformed itself four times, each
time on its own initiative.” Ohio County has teformed three times, in 18?2 by act of the
Legislature,__amended in 1.909 to reduce the nurnber of 'commissioner.s to three and grant
~additional powers to the new board of commissioners and finally in 1923 when the
| L.e'g'is'lature egatn ame_ndet:t the prior Act, to, among .other things, increase the pay of the
commissioners._1_9 Barbour County was reformed in 1925 into eight districts, elected from
the voters therein. In 1933 the- t_egislature repea'led this design in favor of the three
” member countyw;de comm:sssoner system Tyler County: chose to go with six

~ commissioners elected by dIS’[I’ICt in 1927, however it went back to three comm155|oners

YGrant Gounty, 1913 reformation had three district elected commissioners. This was
repealed by the Legislature in 1921 and replaced by three commissioners elected countywide
which was not presented to the voters for ratification. The 1927 reformation had three members
district elected. It was repealed in 1967 in favor of a countywide election of commissioners. This
was not presented for ratification by the voters.. (Defendants’ Memorandum in Support of Their
Cross Motion For Judgment on the Pleadlngs and Response to Petltloners Motion for Judgment _
on the Pleadings [EXthIt ?]) L o

- "Preston County reformed in 1883, to have eight members elected countywide. It was
reformed in 1887 to eight commissioners elected by district. In 1933, the county requested
reformation to have three commissioners elected countywide, but appears to have been defeated
by the voters. In 1988, the commission became three members elected countywide. { Defendants’
Memorandum in Support of Their Cross Motion For Judgment on the Pleadings and Response to
Pet(tloners Motion for Judgment on the Pleadings [Exhibit 8]) '

- “The1872 referendum created a smg!e county Judge for Ohio County, with ten
commissioners elected from ten districts, by the voters of the individual districts. In 1909, athree -
- member board of commissioners replaced the-single judge and ten commissioners. The
subsequent amendments by the Legislature in each of the three years were not presented for
ratification by county voters. (Defendants’ Memorandum in Support of Their Cross Motion For .
Judgment on the Pleadmgs and Response to Petitioners’ Motion for Judgment on the Pteadlngs

[Exhlblt a. - :
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elected oountymde in 1934, 1927 Acts, c. 145; 1934 Acts, c. 128 (See Exhibits D and .

| E attached hereto)

Our Constitution sets forth express language distinguishing .wh_en officials
; representing a county are to be elected within a.district and when they are to be elected
countywide. For exampte, a “district” shall etect the official during an election to represent

a certain state legislative delegate district. The constitution provides that “the counties of

Pleasants and Wood shall form the first dele,_gate district, and elect three delegates. ..” W. -

_ Va. Const. art. V1, §8. The constitutiona_l' provision that sets forth the state sen_atorial
districts and election of state senators also expresses that “[ev_ety] district shall elect two

senators. . .”  W. Va. Const. art. VI, §4. Another example is found in art. XIl, §6, which

- provides that “the school .boa'rd of any district shall be elected by the voters of the

' res'pective'district. .." W. Va. Const. art. XII, §6.

In contrast, there are many 'instances where the voters of the entire county as a

| Whole constitute the efectlve body For example the Constltutlon states that “the voters

" of each county shal! elect a clerk ofthe circuit court " W. Va. Const. art. V!ll §9. Nearly

|dent|cal_ language express[y stating that a county official is to be etec_te_d by “the voters of

: a county” is tound in the Constitution for the election of county commissioners, the clerk

of a county commlssmn Iand surveyors, prosecutlng attomeys assessors and shern‘fs

W. Va. Const art IX §1O W Va. Const art. IX, §12 ;and W, Va Const. art. IX, §1.

Thus it appears that when the framers of our constitution wanted ofﬁmals elected '

by dlstrzct they clearly expressed that desire. Followmg the Court’s rationale in Harbert

supra that whlch is cteariy expressed is to be fotiowed Aocord!ngty, county

- commlssmners or trlbunal members should be elected countywsde
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Should tne Courtrule that district elections are acceptable under Article IX, §10, “the |

voters of a county” Ianguage, all other elected officials who are currently elected

countywide would be eligible for districtwide elections. This would seem to have a

.significant.impact on our constitutional framework. |
In S,eencer the Supreme Court held that Art. IX, § 10 requires county commissioners

to be elected by the voters of the entire county rather than by magrsterral districts. The

crtrzens of Tay!or County frled a reformation petition with the Tayior County Commission

on March 7, 1977, which expressed their dissatisfaction with the current commission:

system. The petitioners wanted three additional commissioners to represent the outlying

' reg_ions of the county. The petition specifically requested that the.reformed county

governmenthaveatotalofsix commissioners, one for each magisterial district. The Taylor -

County_Commission received the reformation petition on Feerary 7, 1977.
According to correspondence addressed to the Senate Cierk that petition did not
contain sufficrent sighatures. A supplemental petitron was received by the Commission on

i\/ia‘rch 7,1977. By letter dated March 11, 1_97_7, the Commission forwarded the Petitions

and Certification of ‘Required Signatures to the Senate. Joumnal of the Senate, 63" |

' Legislature, Regular Session, 16 March 1977, pp. 720-721. (See Exhibit C, attached

hereto). Senate Bill No. 628 was introduced on March 28, 1977, and referred to the
Committee on the Judiciary. Joumal of the Senate, 63" Legislature, Regular Session, 28

March 1977 p. 1074. (See Exhibit C). House Bill No. 1750 whicn was th'e same a’s '

‘Senate Bill 629 was aiso mtroduced in the House of Delegates. Journal of the Senate

| 63“j Legislature RegularSessron 9Apnl1977 pp 2629-2630. - (See Exhibit C). The bills- .
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prbvidéd for the election of a county commissioner from each magisterial district Without
| specffying-ai number. Unfortunately, Senate Bill 629 died on second reading in the Senate.
Journal of the Senate, _63_;"_ Legislature, Regular Session 9 April 1877, bp. 262.9—2'630.' (See
Exhibi_-t c). | | | .

in What _appeared to be an attempt to thwart the will of the petitioning citizens, the
commission redistricted the county into three magi.steria! districts on December 20, 1.977.
B Spencer, 169 W. Va. 38, 39, ZSS_S.E. 2d 657, 658.

The action of the comﬁwissiéﬁ_.té change the number of magisterial districts was
IanulIy-.taken..;:.Jursuaht_ to the provisions of W. Va. Code §7-2-2. The [.egislature has no

~ authority to override the commission’s exercise of its discretion under this provision.

- Accordingly, the Legistature, during the 1978 legislative session, péssed enabling

- legislation authorizing the voters of Tayfor County to choose whether to modify the county
government. id.. Contrary to the language of the reformation petition but in accordance

wi_fh the commission’s change in magisterial districts, the Act stated that the purpose of thé

modification was to elect Couhty commissioners by t_hé voters of each of the three |

“magisterial districts rather than elect six commissioners, one frorh each district, by the
..v'ote'rs of the county at-large.  197_8 Acts, c. 1’12;' 169 W. Va., 40, 285 S.E._ 2d 859.

At thé .June 3, 1'980 primary election a special ballot was submitted to the voters to_
choosé whether tq modify the Taylor County Com miSs’ion..At t.he sarﬁe'elecﬁon, the voters
throughout the county Were to select candidates from the central ma’giéter_ia.l district fbr

county. commission. The modification of the county commission was approved by' the

; vote_rsl. Based on the enabling legislation, the baliot commissioners placed the nominees

- for county commission only on the general election ballots of the central magisterial district.
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- Asa resu[t, a petition-tor writ of mandamus was filed in the Circuit Court of Taylor Cdunty '
'seeking to compel the_ bel'lot commissioners to pdt th.e names of the candidates for county
comrnission on all of the generel election ballots in the county. The circuit court ruled that
the legislation allowing county commissioners to be elected by the voters in the m_agistefial '
district whicn they represented was unconstitutiona_! and ordered the namee of _the
candidates for ceun_ty Comr'ni.ssioner_'placed on all of the ballots for the general election.
The county commission appeeled the decision to the Supreme Court and petitioned fora
_.v_vrit of prehibiti'on to restrain the .circu_it cdurt’s .order..- |
~ The court reviewed the various constitutional provisions relating to the election of
rcounty eommissioners and reformation of a_county contmission._ The court, in reaching its
‘decision that the commissioners had to be voted on eountywide, discussed art. 1X, §‘I3,
W_h_ich is at the heart of this instant ac.tion.. The court heId -th._at “when [the] |egisfature |
'respdnds by [the] enactment process. .. tda petitidn re_questing C..an a[ternetive to_rm_ of
“county government, tt has an .obligat.io'n to see that [the] act upon which 'pe_opl.e ot the
county will vote embodies [the] substance, spirit and intent ot [tlte] petition.” Spencer,
supra'.. The Court was Qf th.e opinion, th_ét the use of the word “shall” in the first line of §_1 3
: conferred dn' t.he. "l'__egis!ature a mandatOry duty to “expedite, ‘within constitutional
para'r'neters, the wil[.of the citiiene of the cou.nty by producing enabling legislation which ..
reﬂeets the stated_p.reference. of the petitioning vot_ers.. ... [iln effect, the Legislature is
" _o.bli.gated by the censtitutio'n to vindicate the desires and designs of the voters of the
~ county. Thisitis constitutionally required to do and beyond this it cannot act.” Spencer, -

169 W. Va. 46, 285 S.E.2d at 658,
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However, as the Court opined that t_he Legislature was bound by the confines of the .
petition and performs a ministerial function, Appeliants contend the reasoning of the Court
to be based on an erroneous reading of the Co:nstitution.

With'in the ]egal and historicaf framework set forth above, it is clear that Taylor
County Commission v. Spencer 169 W. Va 37 285 S.E.2d 656 (1981) does not
accurately reﬂect the true intent of §13. Flrst the Court apparently did not have the benefit
of comparlng the three versions of §13 to see that the Legislature was not required to
| follow what the county or petltroners requested Secondly, the Court misread §13. The.

Courtin Spencer read the second sentence of§13 as though it were part and parcel ofthe
first sentence when it determined that the Legislature was required to embody the
“subetance spirit an.d intent of the petiti.on” in the |egi's.l'ation cailing foran etection on the
_ reformatlon of the county commission. When a county or tts citizens seek a change in-: the:
'- form of county government the Leglslature has full dlscretlon to act, rather than the
oerfor_mance_of a ministerial duty._ In that regard,' Spencer does not control the outcome
of this case. | o - | -

In eupport of its.positio_n that the Legislature did not h.ave the_authority to act outside
the wi’shes expressed in the petition, the ooUrt in Spencerlikened the situation to initiative
and referendum. Sectlon 13 requ;res votes by two sovereign powere First, the members
of the Legislature and then, the voters of the county As d|scussed above, the power of
the Voters to initiate reformatlon of the county commission by submitting a petition is a
I;mlted rlght under our Constltutlon Likewise, absenta clear constltutlonal prohrbrtlon the

Leglslature ina State with initiative and referendum ‘can restrict, amend or repeal statutes -

' '__adopt_ed by the voters. “The examination of these constltutlona_l provisions and reported 3
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cases referring to constitutional and charter prohibitions plainly depict that there was no

universal or'general concept of the inviolability of initiated orreferred measures. Reference -

" in each instance must be had to the particular constitutional or charter provision.” Adams -

v. Bolin, 247 P.2d 617 (Ariz. 1952).

In the case at bar, the constitution reserves to the Legislature the ability to act

through omission or commission on a request by way of a petition from county voters to.

reform the county commission. Even conceding, for the sake of argument, that the direct. -

request by a county commission to reform itself is a constitutional mandate, the

Legislature’s ability to ohange the design of a commission or tribunal is not specifically

R llmlted by the Constitution.
In 1974 the “Judicial Reorgamzatlon Amendment was presented to the voters.
Com. Sub. For Senate Joint Res. No. 6 1974 Acts, p. 946 It was rat;fled at the 1974

general electlon Although it did not contain the reoommendat[ons of the commission on

constltutional re\ns;on to offer altematlve forms of county government it did, for the flrst'

| tlme, allow the_votersto ask the Legislature directly to mod_n‘y'or reform a county
commiséion.' In authorizing the voters to petition for reformation, the 1974 constitutional

arnend_nient did grant the citizens a greater voice, but not the only voice in how the county

would be governed. By inserting the necessity of Iegislative' action before the citizens’

_Wiehes could be putto a vote in the county, the amendment retéined the unfettered ability

of the Legislature to act on the request. - It'is this reservation of power to the Legislature

that was overlooked in Spence'r. ‘This discretion was decried and tamented during the _

“Constitutional Convention and to some extent, it prevailed. But the Legislature was and

_is part of the reformation process and the fight to gete bilt passed or to *kili” a bill that is
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unwanted remains an i'ntegral part of the legislative process. When the history and
language of Article IX, §13 is fully'censidered, it is obvieue that Spencer was incorrectly -
decided.

C. Article IX, §13 Does Not Require the Legislature to Consider a

Reformation Petition Beyond the Session in Which the Petltlon
Was Received.

The pl.ain Iang'uage_'of §1 3 provides that upon receipt of a petitlon for refern"lation

the county commission has a mandatory' duty to “ request the Leglslature at its next-

.. regular session thereafter to enact an act reformlng, aIterrng or modifymg such county |

'_ccmm|33|on ' This contemplates that the Legislature W|Il receive the petstlon and place

it before the mer_nbers of each House in accordance with the rules of the Senate and
3 H.ou_se..

" The process for receipt of a petition requires consideration of the p.e.tition d'uring

that terr'n of the Legislature only. The Ieg.islati.\./e.process' has .changed llttle in form since

|ts creatlon and the manner ofdomg busrness each legislative day is regulated by the rules

" of each house 2 Because leg[slatlve power is exerclsed by and Iimlted fo adoptlng or

. _'reject_lng bills and r_esolutlons, any action on a petltlon for reformatlon is subject to those

procedures and processes.? No petition, bill or other document can be presented to either

Dy, Va Const art. VI §24 prowdes in pertrnentpart Each House shalldetermme the rules
of its proceedmgs

?'The state Senate in Ru.le 7 and the House in Rule 65 provide for receipt of petitloné as
an order of business as part of the daily calender. Each petition is received and dealt with pursuant
to the rules of each house. Senate and House Rules are avallable at www. legis.state.us.
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~ House without the sponsorship of a member of the respective house.” The process for
'initi_atihg action upon _recei_pt of a Ipetitio'n is Ian _order of business for each house each
legisl_ative day.®® The petition is rece_ived and referred to a .committee for further
'Ct.)ns.idera‘[ion.z4 Bills, resolutions or petitions are not carried over from one Eegislative
.'se.ssion to the next and expire without. a legislative prec_edure for further consideration.®
Wifheut rece_ipt of a new petitien, there i's.no mechanism to start another referendum’
_ process. To the extent that the petitien_ causes a sequence of events to eccur, it only
happene once. Petitiohs are di.rec’ted tothe “sitting Iegislature.” W_h'er\ that Legislature hes
completed its term, al petitions, bills 'an_d other.legislative .documents not dealt with are
delegated to hist.oricel recerds v\rith no further' force or.effect.

The Petition in th.is ease was smeit’red by the Hampshire CO_urﬁy_ Commission and
colnsidered by the Legielature during the 2004 Regular Session of the 76 Legisiat_.ure.26

Upon consideration of the reformation in that Sessio_n, the responsibility of the_-76“"‘

ZA|l petltlons and papers received by the Legislature are by tradition introduced by a
member. -~ Senate. Rule 15 states that “all bills and resolutions shall be -presented in
-quadrupuplicate, bearing the name of the member or members by whom it is to be introduced.”
- House Rule 111 provides “All petitions, remonstrances, memorials and other papers addressed to
the House shall be filed by the member with the Clerk prior to the convening of the House.”

¥Senate Rule 7 and House Rule 65.

*House Rule 111 provides for committee referral of all petitions. The Senate has no
specific rule requirement, but by tradltlon refers pet:tlons to commlttees as it did the Hampshire
County petitions.

. 25However House Rule 92a allows any bfl[ or resolution to be carried over to the second
year of a legislative session upon approval by the bill sponsors. The Senate has no such rule,
therefore new bills and resolutions must be lntroduced each year

_ “The Hampshlre County petition was referred to the Rules Committee in the House énd :
the Committee on Government Organization inthe Senate. (Defendants’ Motion and Memorandurm -
' of Law in Support of Their Motion for Declaratory Judgment [Exhibits 1 and 2]). .
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Legislature to act ended. The next year 2005, a new and constitutionally different

Legislature, the 77" Legislature, convened following the 2004 elections in which all

delegates and one half of the senators were elected. Since 2004, new members have

been elected, and new voters have qualified in Hampshire County. The petition, to the' |

' _exten:t it b'ound'the Legislature, eXpi.red with.the 76" term of the Legislature. | Although
individual members have taken it upon themselves to introduce reforrnation bills, no further
aotion'of any kind is or was required by the 77" Legislature, the current 78" Legislature or
any subsequent Legrslature | | |
Although case law on the issue of judlcral review of Ieglslatlve procedures is very
hmlted the Iowa Supreme Court addressed the issue Whether the Jud|C|ary can ever

compel a state Legislature to apply its own procedures in Des Moines Regfster V. Dwyer

542 N.W.2d 491 (lowa, 1996) The Court concluded that the rules of procedure could not

vrolate fundamental rlghts but the review stops there:

It is entirely the prerogatrve of the legislature, however, to

make, interpret, and enforce its own procedural rules, and the

judiciary cannot compel the legislature to act in accordance

with its own procedural rules so Iong as constitutlonal
~questions are not rmpllcated

o042 N.W.2d at 496 See also, Abood v. League of Women Voters 743 P.2d 333 (A[aska _

1987) Mofffft V. W.rﬂls 459 So.2d 1018 (Fla 1984)

B_ecause §1 3 requires legisiative actionin ord_erto effectuate a petition, the outcome _
- on any referendum petition is tied to _that process. No special restriction or _ma_ndate was

ever imposed on the Legie!ature by the Constitution for consideration .of reformation -

. petrtlons Therefore the petltron to reform Hampshlre County CommISS!on is Controlted

_ by the Leglslature s ruies and by those rules |t is dead
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VIi. CONCLUSION

The citizens of a county have the rignt to reform their county government underW
Va. Const. art. III §13, but members of the Legrslature are requ1red by Article VI §6 to .
support the Constltutlon Since the members of the Leglslature have discretion When
.enactlng iaws, when a petition for reform ofa county government Is unconst;tutlonal and
unclear as toits intent, then the Legislature has the right and duty to act or not act, and
under ArticIeI_V, §1 neither_the Exeoutiye or Judicial branches shall dictate to the:

Legislature.

" RELIEF PRAYED FOR
'For the foregoing reaeons Apoellants Iéa'rl Ray Tomblin and Richard Thompson,
move this Court to vacate the judgment reverse the Fmai Order of the Clrcwt Court of -
Kanawha County and any other rellef thls Court deems appropnate
| Respectfully submitted,
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“Appeliant's - Motion to Exceed Fifty Page Limit” and “Memorandum in Support of the

Petition” were served as follows:

The original and nine copies One copy of each document
Via Hand Delivery L Via Regular U.S. Mail
Rory L. Perry ll, Clerk _ Robert M. Bastress, Jr., Esquwe
‘Supreme Court of Appeals P.0. Box 1295 .

- State of West Virginia. - : Morgantown, WV 26507-1295
State Capitol Building - Room E-317 Counsel for Respondents

‘Charleston West Virginia 25305

ey

Rita Pauley, Codnsel (W. Va. State Bar No. 5128)
West Virginia/State Senate :
1900 Kanawha Blvd., East - Room 210-W.

Charleston, WV 25305
(304) 357-7880




